Federalism, Again: The Firearms Freedom Act 
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     Throughout the course of American history, and even before and during the ratification of the Constitution, there has been controversy regarding the powers for our federal government and the several states.  As fledgling colonies, our founders recognized a need for both state sovereignty as well as a federal system of government.  It was for this reason that the Constitution enumerated all of the powers and responsibilities of the federal government, leaving the rest to the states and the people.  In fact, some of the colonies conditioned their support for ratification of the Constitution and founding a federal union on the enumeration and limitation of the powers granted to the federal government, leading to the drafting of the Bill of Rights.  Interpretation of the Constitution over the course of American history has varied, and a struggle for authority between the states and the federal government has arisen as a result.  Throughout its history, the federal government has sought to find justification for extending its powers to regulate activities across the country.  Using the Interstate Commerce Clause of the Constitution, Congress has justified sweeping regulatory powers, citing a constitutional grant of authority.  Recently, some states have taken issue with subordinating to Congressional action regulating activities within their borders, sparking interest in redefining and reestablishing the rights of the states.  Federalism, the principle upon which the states share some regulatory powers with a central unit of government, is fundamental to government structure in the United States.  

     Prompted by the struggle for power within the borders of their territories, some states have very recently taken action to challenge the power of Congress to regulate their activities.  As a result, laws have been passed in Montana and Tennessee, with other states’s actions pending, asserting authority to regulate  firearm production and trade within their borders, as established by contract with the United States.  The federal government has countered through the Bureau of Alcohol, Tobacco, Firearms, and Explosives by claiming that its pre-existing regulations supersede these new state laws, and that it will prosecute criminally those who fail to recognize federal authority.  This denial of rights granted by state law has prompted litigation between gun rights advocacy groups and the federal government to determine which government, state or federal, has the right to control firearm production and distribution within the states.

     The court action, being called MSSA v. Holder (MSSA is plaintiff Montana Shooting Sports Association) for the time being, is in the pretrial stage in federal district court.  The lawsuit seeks a permanent injunction and declaratory relief for the citizens of Montana, and, specifically, Gary Marbut.  The central theme in resolution of the case will be determining whether Congress has abused  the regulatory powers granted by the states in the Commerce Clause of the Constitution by regulating  firearm production by Montanans inside their state.  The states’ rights advocate will claim that the Tenth Amendment to the Constitution leaves all rights not enumerated to Congress to the states or the people, provided that Congress has acted without constitutional authority.  The goals of the claimants in this lawsuit are to narrow the scope of Congressional power to regulate commerce from its current limits and establish their state law as controlling.

     During the legislative sessions of 2005 and 2007, bills were introduced in Montana designed to shield Montanans from federal firearms regulation in instances where manufacturing and distribution took place within the state and the products remained in the state.
  Both  bills (Note:  The bills were the same, not different versions) were defeated, but in the spring of 2009, the legislature passed House Bill No. 246, which has become widely known as the Montana Firearms Freedom Act.
  The Firearms Freedom Act subsequently became law on October 1, 2009.
  Meanwhile, legislators in Tennessee passed a bill nearly identical to that of Montana’s Firearms Freedom Act, which originated as Senate Bill 1644 and became thereafter known as the Tennessee Firearms Freedom Act, and which became law and took effect on July 1, 2009.

     The Firearms Freedom Act of Montana begins with a declaration of authority, which restates and  claims authority from the Ninth, Tenth, and Second Amendments to the United States Constitution and also cites the provision of the state’s constitutional guarantee of its citizens’s right to keep and bear arms.
  The document then defines, among other terms, “firearms accessories,” “generic and insignificant parts,” and “manufactured.”
  These are key definitions, because under Montana law, a sound suppressor is an unregulated firearm accessory, but which is prohibited under federal law.  Also important is the generic and insignificant parts definition, because it frames the argument that parts not used exclusively for firearms production are not subject to federal regulation under the Interstate Commerce Clause as firearms.  Next, the FFA makes the assertion that the commercial or private manufacturing of firearms, accessories, or ammunition (hereafter “firearms”) within the state that remain within the state  are not subject to federal regulation or registration.  Further, the FFA limits its authority to firearms that do not require the inclusion of “significant parts” imported from another state, but expands its reach to account for the inclusion of generic and insignificant parts that have other common applications.  The FFA also declares that while basic materials may be subject to federal regulation,  the use of those materials in intrastate firearms manufacturing does not make them capable of regulation as firearms themselves.  The FFA also exempts from federal regulation imported accessories that are used in conjunction with covered intrastate Montana firearms.
  

     Since the idea originated, Montana and Tennessee have been the only states to pass a Firearms Freedom Act into state law.  However, there has been widespread support from legislators in other states, who have either shown their intent to follow suit during the next legislative session, or have introduced the bill already.  Eleven states currently have FFA clones pending, with seventeen more announcing their intent to take action in the future.
  This level of support indicates that  states' rights activism is on the rise, and there is a strong public interest in retaining or reclaiming state regulation of those rights.  Most important is the strength derived from the number of states either drafting their own bills or showing support for the movement.  This could be significant when the bill is  contested by the federal government in  MSSA v. Holder.  Widespread support from other states, even those with less interest than Montana or Tennessee, will have a significant impact on media coverage and public opinion when the issue is debated.    

     The impact of the FFA movement was apparent even before the Montana bill (MFFA) became law.  In separate open letters dated July 16, 2009 addressed to federal firearms licensees (FFL) in Montana and Tennessee, the Bureau of Alcohol, Tobacco, Firearms, and Explosives (BATFE) purported to offer “guidance on [the] obligations” of licensees.

  In defining these obligations, the letter reminded FFL holders that they were bound by federal registration requirements when manufacturing or dealing in firearms or ammunition.
  However, Gary Marbut, president of the Montana Shooting Sports Association (MSSA) and lead plaintiff in upcoming MFFA litigation, commented that FFL holders “already are under the thumb of the Feds.”  “We’ve assumed,” added Marbut, “they wouldn’t want to put their circumstances at risk  by dabbling in the state-made guns business.  The people who the letters are addressed to are pretty irrelevant to the whole discussion.”
  Marbut suggests that the BATFE returned fire in the wrong direction, using what amounts to a scare tactic directed at a separate group of people already under heavy federal regulation.  FFL regulations are an exercise of Congress’s power to regulate interstate commerce through the Gun Control Act of 1968.
 If all manufacturing of firearms is already being regulated, then Congress has already taken preemptive action as to the MFFA.  When the BATFE addressed the FFL licensees, it did so because federal law requires licensing prior to manufacturing or dealing in firearms.  It makes sense to address those people most  logically to be currently impacted (both criminally and civilly) by the legislation in this manner, because new FFL holders would conceivably be informed as to the preemption at the time of licensure, but those already licensed would not.  

     On August 21, 2009, Marbut wrote a letter to Ken Bray, the Montana Resident Agent in Charge of the BATFE, requesting permission to proceed with intrastate manufacturing and distribution pursuant to the Montana FFA.
  On September 29, 2009, Marbut received a reply from Richard Chase, the Special Agent in Charge of the Denver Field Division of the BATFE.  Chase replied that although manufacturing firearms for personal use (that are not subject to the licensure requirement under the National Firearms Act) requires no licensure generally; manufacturing firearms or ammunition for sale to others within the state would require BATFE approval.  Also noted was that no regulatory licensure was necessary with regard to accessories for firearms.
  It is likely that the challenge, therefore, will be limited to the manufacturing and distribution of firearms to others within the state, excluding firearms accessories (not sound suppressors) and manufacturing firearms for personal use.  

     After having been denied permission to proceed with firearm manufacturing under the MFFA, Gary Marbut, along with the Second Amendment Foundation and the MSSA, filed a complaint in the Missoula Division of the United States District Court of Montana against U.S. Attorney General Eric Holder on October 1, 2009, the same date that the Montana FFA went into effect.
  Marbut’s letter to the BATFE and the subsequent reply were likely procured to establish an injury, so that the claimants could sue for an injunction.  In any federal court case, the claim must have standing in order to be justiciable.  So, following the lead of Dick Heller, the only plaintiff of the original six deemed to have actually been denied a right in D.C. v. Heller, Marbut established an actual injury on which relief can be granted by being denied his privilege under state law by the BATFE.
  The standing requirement almost precluded the Heller case from proceeding, so it follows that the claimants in this case were careful to establish the elements for standing.  Also, it is pleaded in the complaint that the citizens of Montana generally are under a threat of irreparable harm in the form of civil and criminal penalties should they proceed with activities covered by the FFA.  Montana citizens who also happen to be FFL holders likely have standing as well following the issuance of the BATFE letter.  These arguments are likely to be directed at meeting the standing requirements for the MSSA and Second Amendment Foundation, although it will be a much weaker argument than Marbut’s claim of actual, ripe injury sustained by a party to the lawsuit.  

     The thrust of the complaint is that Congress lacks the authority to regulate intrastate gun manufacturing in Montana because that type of regulation is not an enumerated power granted to Congress in the Constitution.  In order for this claim to be valid, the court must find that there is no express or implied power granted to Congress to regulate intrastate gun manufacturing.  The federal government will likely argue, as it has in the past, that Congress is granted the necessary authority to regulate this activity by virtue of the Interstate Commerce Clause, located in Article I, Section 8, Clause 3.
  The Interstate Commerce Clause is an express power granted to Congress by the states in the Constitution to regulate commerce among the several states. Originally, that power was relatively narrow in scope, meaning that Congress used the power to justify regulations sparingly and when there was a clear need to promote unity and civility with respect to commerce.  The most recent expansion of the Commerce Clause power began during the tenure of President Roosevelt following the Great Depression.  During that time, Roosevelt sought to expand the regulatory power of Congress, but was limited by what was, at that time, a narrow interpretation of the Interstate Commerce Clause by the Supreme Court. The scope was narrow enough that many of Roosevelt’s New Deal plans were struck down in constitutional challenges by the courts.  In response, Roosevelt threatened to “pack the court” with justices sympathetic to his New Deal objectives if the Supreme Court didn’t expand the scope of the Commerce Clause.
  

     Roosevelt’s threats are thought to have been a precursor to the decision in Wickard v. Filburn, which significantly expanded the power of Congress to regulate activity done by an individual solely within a state.  In Wickard, a wheat farmer was assessed a penalty pursuant to a federal rule limiting wheat production.  The farmer had kept the wheat he produced in excess of the allowed amount and had converted it to use on his own farm rather than for sale at market.  The challenge to the federal regulation’s validity was met by the Court with an aggregation analysis, which reasoned that if all wheat farmers acted in the same manner that Wickard had, the resulting effect on interstate commerce would be sufficient to justify the grant of power to Congress to regulate the activity.  Therefore, the Court had effectively supported the expansion of the power of Congress to regulate private intrastate activities using the authority granted to it by the states in the Interstate Commerce Clause.

     More recently, in the Gonzales v. Raich decision in 2005, the Supreme Court ruled in favor of federal regulation of medical marijuana production made lawful by the state of California.  In that decision, the Court held that although Congress was regulating a non-economic activity that took place solely within the state, the activity affected interstate commerce such that the federal regulation was constitutional.
  In doing so, the Court acknowledged that there is an illegal interstate market for marijuana, and that the production of medical marijuana legalized by the state could influence the illegal interstate market to the level where federal regulation was appropriate and superseded California’s state law.  Interestingly, in his concurrence, Justice Antonin Scalia, who has generally opposed expansion of the Commerce Clause power, offered his understanding of the Necessary and Proper Clause as the reason for reaching the decision.
  This is another indicator that the current scope of the Interstate Commerce Clause is broad, extending even to activities that are non-economic on their face, so long as there is a minimal link to interstate commerce.  

     Conversely, in 1995, the Court had seemingly defined some limits to the powers granted to Congress under the Commerce Clause, providing some insight on the recent scope.  In United States v. Lopez, the court held that a federal ban on guns in school exceeded the scope of the Commerce Clause.
  In Lopez, a high-school senior was charged with a  a violation of the Federal Gun Free Schools Zone Act after he brought a revolver and ammunition onto school property.  The court condemned Congress’s action under the Interstate Commerce Clause to regulate the carrying of handguns as unconstitutional, reasoning that carrying guns is not substantially related to commerce.  Chief Justice Rehnquist wrote for the majority that unless the activity taking place within the state: (1) affected the channels of commerce; (2) was an instrumentality, person or thing in interstate commerce; or (3) was substantially related to or affected interstate commerce; that Congress could not regulate under the authority of the Interstate Commerce Clause.
  This case seems persuasive for the position of the MFFA, if for no other reason than the result was a limitation on federal power instead of an expansion.  However, the three factors offered by Chief Justice Rehnquist are ambiguous such that they need further interpretation from the Court.  Conveniently, “The MFFA lawsuit is designed to test and define those [Commerce Clause] limits, to assert states’ authority, and to limit what many see as overbearing authority assumed by Congress and the federal government.”

     In the complaint, Marbut, the MSSA, and the Second Amendment Foundation follow the general ideas seen in the cases supra.  Moreover, they admit that, “Passage of the MFFA was an express exercise by the State of Montana of powers reserved to the states and to the people under the Tenth Amendment of the United States Constitution.”
  It is interesting to note that in the MFFA and in the complaint, measures were taken to use language that complies with that of the earlier decisions dealing with 10th Amendment states-rights cases.  For example, when the MFFA defines “generic and insignificant parts,” it seeks to control the inferences that will be drawn when this challenge reaches the court system by offering answers to historically damning questions about where the materials used to manufacture guns come from, how they are used in multiple applications, and how they don’t substantially affect interstate commerce.  They express the existence of the resources necessary to build and sell guns within the state, presumably to provide a starting point on which the court might base its analysis.  The MFFA, being drafted and passed as an assertion of states rights, has been engineered by activists with a specific challenge in mind: Limiting the scope of the Interstate Commerce Clause power  granted to Congress in the Constitution. 

     Further, the MFFA states that the regulation of intrastate commerce has not been expressly preempted by Congressional action, which leaves the power, under the authority of the Tenth Amendment, to the states or the people.
  The FFA may be correct in claiming that Congress has not expressly regulated intrastate firearms manufacturing and distribution, but Congress has, for many decades, regulated interstate firearms manufacturing and distribution.  The federal government sees that interstate regulation as preemption.  The principles asserted in the MFFA are at odds with the decisions in Gonzales v. Raich and Wickard v. Filburn, because the court allowed Congress to regulate an area of interstate commerce with a preemptive effect on the same intrastate activity so long as the local activity had some effect on interstate commerce.  In Raich, the effect of the state’s regulation was on an illegal market that is not even capable of being taxed or formally regulated, with the exception of federal bans on the production and possession of marijuana. This suggests that the intrastate activity doesn’t even have to be a currently recognized market.  However, if the courts accept, even in part, the position of the MFFA, Raich and Wickard would likely be qualified or overturned, reeling in and defining the power of Congress to regulate interstate commerce.  Only after the Supreme Court accepts a narrower interpretation of the Interstate Commerce Clause would it likely agree that the intrastate production of guns is not subject to federal regulation, as the MFFA claims.

      In Gonzales v. Raich, Justice O’Connor, in her (quite entertaining) dissent, suggested that, “If the majority is to be taken seriously, the Federal Government may now regulate quilting bees, clothes drives, and potluck suppers throughout the 50 States. This makes a mockery of Madison's assurance to the people of New York that the "powers delegated" to the Federal Government are ‘few and defined,’ while those of the States are ‘numerous and indefinite.’”
  While the analogy may have been mocking a mockery, this sentiment is shared by supporters of the MFFA and this author, but may not be enough on its own to prompt the court to come to a different conclusion. However, it is noteworthy that at least some of the justices of our highest court recognize that the power of Congress to regulate state activity under the authority of the Interstate Commerce Clause has at times overstepped its boundaries, whether in express practice or implied in theory.  Justice Thomas, also dissenting, wrote, “If Congress can regulate this under the Commerce Clause, then it can regulate virtually anything – and the federal government is no longer one of limited and enumerated powers.”
  The principle that federal power is limited and enumerated infers recognition that the states granted legislative authority to Congress, not the other way around.  The continued definition of these boundaries by the Court is essential to establishing exactly how far powers belonging to Congress extend (or perhaps how the states make a claim for breach of contract).  Once that is established, the rest is simple.  The Tenth Amendment leaves the rest for the states or the people
.

     There are three general positions that will likely be posed to the courts.  The first is to re-establish the widely accepted principle in constitutional law that the power to regulate interstate commerce given to Congress is not unlimited, as  Wickard suggests.  If it is true that there is still a limit to Congressional authority, then an argument can be made that the limit hasn’t been properly defined.  Using this approach, litigators will likely ask the courts to acknowledge that Raich went too far in scope.  Alternatively, the court could adopt a position consistent with the concurrence of Justice Scalia in Raich, which based federal authority on the Necessary and Proper Clause, mainly because marijuana is regulated with federal criminal penalties.
  This would probably be the best-case scenario for the MFFA, because it would, at the least, prompt a new analysis of the scope of the Interstate Commerce Clause.  Another position argues that if Wickard still applies, then the impact of the MFFA regulations would have a de minimis impact on interstate commerce.  This position would invalidate the authority of federal regulation as to activities beginning and ending inside the state (on what appears to be an application of the rational basis test) if it could be shown that there was such a small connection that nothing would likely result.  The last position would be to assess the original intent of the Tenth Amendment, although  appears historically to be a very weak position.  Courts usually require that a state is being forced to enforce a federal provision to invalidate based on the Tenth Amendment
.  There is one other claim that is made possible by the language of the MFFA, but it will be included in the footnotes, as it exceeds the scope of this analysis.

     Reaching the ultimate goal of the MFFA will be an uphill battle, but it seems by rallying support from individuals, the states, and legislators, Montana and the supporters of her cause have gotten an appropriate start.  MSSA v. Holder, as discussed, faces many legal challenges, but will serve an important purpose for the development of both state’s rights and Second Amendment goals.  At the very least, the MFFA has caught the attention of several states and started a unified movement (imagine that, federalism) of the states to reinforce their sovereignty guaranteed in the Constitution.  Motivated litigators, petitioners, and amicus parties are something that Montana resident and MSSA President Gary Marbut has in spades, and that kind of enthusiasm could cause others to share his passion.  Regardless the outcome, either short or long-term, Marbut and Montana’s FFA have made strides in the right direction for gun rights and state’s rights enthusiasts, thrusting their opinions and feelings in front of the court and their peers for consideration.  What could follow could be revolutionary if  the federal courts agree, or things could stay largely the same.  A good consequence will occur in either event because when the dust settles, the next step should be more clearly defined.
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� The alternative argument, which was discussed during a phone conversation with Mr. Rhoades in endnote 32, is that because Montana included the compact provision into the bill, they might argue that their incorporation into the union as a state was based on a compact between the people and the U.S. Government in 1889.  So the argument goes that if Montana and the U.S. reached mutual assent as to the terms of their incorporation, an inquiry is proper into what that assent was, and what it meant to them in 1889.  The next step is probably to look at both the commerce power as it existed at that time and the Second Amendment.  If that understanding changed dramatically, contract law could, at least in theory, void the contract.  (I didn’t get into looking at dates for incorporation or anything in more depth, but I’m sure there are multiple challenges this theory would face)  The problem I see with this argument is that the only remedy, should there indeed be a breach found, would be to allow Montana to secede.  I’m not sure anyone is ready to go that far with the push to establish state’s rights at this point.  But it’s still a fun legal theory.  Note:  The first remedy for breach of contract is demand for specific performance, as MSSA v. Holder in some sense may be viewed.  Until demand for specific performance is made and rejected, recission of contract is not ripe.
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