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U.5. MAIL CERTIFIED-RETURN

RECEIPT REQUESTED
U.S, Attomey General

1J.S. DEPARTMENT OF JUSTICE
10™ & Constitution Avenue, N.W.
Washington, D.C. 20530

RE: SERVICE OF PROCESS
Montana Shooling Sporis Ass'n, et al. vs. Eric Holder, Jr.
Cause No. CV-09-147-M-DWM-ICL

Dear U.S. Attorney General:

Please be advised that this law firm represents Montana Shooting Sports Association, the
Second Amendment Foundation, Inc. and Gary Marbut (“Plaintiffs”) in the above referenced

matter. Pursuant to Fep. R. Civ. P. 4(i)(1), the following documents are enclosed and are
hereby being served upon you:

) Copy of Plaintiff's First Amended Complaint with Exhibits A and B.

Please feel free to contact me at (406) 721-9700 if you have any question or would like to
discuss this matter in further detail. Thank you for your kind attention.

1821 Sentth Avenue West, Third Flogr, Missoula, MT 59301
www.montanatawyer.com
Missoula, Montana; Telephene (406) 721-9700; Facsimlle (406) 721-5838




U.S. Attorney General
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Sincerely,
SULLTVAN, TABARACCT & RHOADES, P.C.

Quentin M. Rhoades
QMR/MF/ck

Endosure:  As Stated

c: MSSA
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SULLIVAN, TABARACCI & RHOADES, P.C.

1821 South Avenue West
Third Floor

Missoula, Montana 59801
Telephone: (406) 721-9700
Facsimile: (406) 721-5838
amr@montanalawyer.com

Pro Querente

IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF MONTANA

MISSOULA DIVISION

MONTANA SHOOTING SPORTS
ASSOCIATION, INC., SECOND
AMENDMENT FOUNDATION,
Inc., and GARY MARBUT,

Plaintiffs,
VS.
ERIC H. HOLDER, JR.,
ATTORNEY GENERAL OF THE
UNITED STATES OF AMERICA,

Defendant.

Cause No. CV-09-147-M-DWM-1CL

FIRST AMENDED COMPLAINT

Plaintiffs Montana Shooting Sports Association, Inc.; Second

Amendment Foundation, Inc.; and Gary Marbut ("PLAINTIFFS™), by and
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through their counsel of record, allege for their First Amended Complaint
against Eric H. Holder, Attorney General of the United States of America
("DEFENDANT"™) as follows:

1.  PLAINTIFF Montana Shooting Sports Association, Inc. ("MSSA”)
is a non-profit corporation organized under the laws of the State of
Montana. The purpose of MSSA is to “support and promote firearm safety,
the shooting sports, hunting, firearm collecting, and personal protection
using firearms, to provide education to its members concerning shooting,
firearms, safety, hunting and the right to keep and bear arms, to own
and/or manage one or more shooting facilities for the use of its members
and/or others, and to conduct such other activities as serves the needs of
its membears.” MSSA regularly lobbies the Montana Legislature and its
efforts were instrumental in the passage of the Montana statutes at issue
in this civil action. MS5A is a statewide organization and has a genuine
and viable interest in this case, as its goals and existence depend upon
asserting and protecting the rights and interests of its members and the
enforcement of Montana faw.

2.  PLAINTIFF Second Amendment Foundation, Inc. ("SAF"), is a

non-profit membership organization incorporated under the laws of the
2
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State of Washington, with its principal place of business in Bellevue,
Washington. SAF has over 650,000 members and supporters nationwide,
including Montana. The purposes of SAF include promoting the exercise of
the right to keep and bear arms, education, research, publishing and legal
action focusing on the Constitutional right to privately own and possess
firearms, and the consequences of gun control.

3.  PLAINTIFF Gary Marbut ("MARBUT") is the President of MSSA,
a citizen of the'United States, and a resident of Missoula County, Montana.
Marbut is responsible for promoting and protecting the interests of MSSA
and its members. Further, as an individual, Marbut desires to manufacture
and sell small arms and small arms ammunition per the Montana Firearms
Freedom Act.

4,  Defendant Eric H. Holder, Jr., is the appointed, qualified,
confirmed and acting Attorney General and head of the Department of
Justice of the United States of America and, as such, is the official charged
with administering the Unites States Bureau of Alcohol, Tobacco, Firearms
and Explosives ("BATFE") and enforcement of both the National Firearms

Act ("NFA"), and the Gun Control Act of 1968 ("GCA"). DEFENDANT



Case 9:09-cv-00147-DWM-JCL Document 6 Filed 12/14/09 Page 4 of 10

maintains his office as Attorney General in the District of Columbia.

5.  This is an action for declaratory judgment pursuant to
28 U.S.C. §§ 2201 and 2202 and 18 U.5.C. § 925A, and is brought for the
purpase of determining a question of actual controversy between the
parties as more fully appears in the complaint below.

6.  Jurisdiction of this action is based generally on 5 U.5.C. § 704
and 28 U.5.C. § 1331. Jurisdiction is expressly conferred on this Court by
18 U.S.C. § 925A(2).

7. Venue for this action is proper pursuant to 28 U.S.C. § 1391(e)
because PLAINTIFFS reside in this district and no real property is involved
in this action.

8. The Montana Firearms Freedom Act ("MFFA") also known as
House Bill 246 of the 2009 Montana legislative session, whose language is
incarporated herein by this reference, became effective October 1, 2009.
Its scope is limited to activity occurring exclusively within the State of
Montana.

9.  The activity authorized under the MFFA is primarily political, It
has a commercial element, but the legislative purpose is to allow

Montanans who wish to avoid interference by the United States
4



Case 9:09-cv-00147-DWM-JCL Document & Filed 12/14/09 Page 5 of 10

government in their legitimate and constitutionally-protected activity
(specifically, manufacturing and selling small arms and small arms
ammunition) to do so if they strictly confine such activity to the poiitical
boundaries of their own state. Although there are commercial elements to
the statutory scheme, they are incidental to the object and function of the
MFFA. Passage of the MFFA was an express exercise by the State of
Montana of powers reserved to the states and to the people under the
Tenth Amendment of the United States Constitution. The MFFA is also
authorized under the conditions of the compact with the United States that
Montana entered upon admission to the union. The United States
Congress therefore has no authority, under the limited powers granted to
it by the United States Constitution, to preempt the MFFA.

10. PLAINTIFF MARBUT wishes to manufacture and sell small arms
and small arms ammunition to customers exclusively in Montana, pursuant
to the MFFA, without complying with the NFA or the GCA, or other
applicable federal laws, MARBUT has sought permission and assurances
from BATFE that he may proceed under MFFA without fear of criminal
prosecution or civil sanction, so long as he strictly confines such activity to

the State of Montana.
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11. PLAINTIFF MSSA and PLAINTIFF SAF have members, along
with other Montana citizens, who wish to manufacture and sell smail arms
and small arms ammunition to customers in Montana, pursuant to the
MFFA, without complying with the NFA or the GCA, or other applicable
federal laws.

12. Like PLAINTIFF MARBUT, other members of PLAINTIFF MSSA
and PLAINTIFF SAF, and other Montana citizens, have sought permission
and assurances from BATFE that they may proceed under MFFA without
fear of criminal prosecution or civil sanction, so long as they strictly confine
such activity to the State of Montana.

13. BATFE refuses to give permission to MARBUT or anyone else to
proceed under MFFA, and instead, on September 29, 2009, it issued a
letter to PLAINTIFF MARBUT contending that “to the extent the [MFFA]
conflicts with federal firearms laws and regulations, federal law supersedes
the MFFA, and all provisions of the GCA and NFA, and their corresponding
regulations, continue to apply.” (See copy of letter attached hereto as
Exhibit A.) This is consistent with an “open letter” BATFE issued to the
general public on July 16, 2009, waming that MFFA conflicts with federal

firearms law and regulations, and that federal law therefore supersedes
6
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the MFFA. (See copy of letter attached hereto as Exhibit B.)

14, As a result of BATFE'S actions in issuing its July 16, 2009,
“open letter” and in its September 29, 2009, letter to PLAINTIFF MARBUT,
and its refusal to give other Montana citizens assurances or permission to
exercise their rights under the MFFA, no Montanan who wishes to proceed
under the MFFA can do so without fear of federal criminal prosecution
and/or civil sanctions, including fines and/or forfeiture.

15. Federal law does not preempt the MFFA and cannot be invoked
to regulate or prosecute Montana citizens acting in compliance with the
MFFA because denying federal preemption of the provisions of MFFA
regulating the class of activity protected by the MFFA would not undercut
the regulation of the interstate market in that activity. Likewise, faderal
law does not preempt the MFFA because the class of activity protected by
the MFFA does not and would not substantially affect interstate commerce.

16. Federal law does not preempt the MFFA and cannot be invoked
to regulate or prosecute Montana citizens acting in compliance with the
MFFA because the activity protected by MFFA substantially advances the

traditional interests of the state in promoting public health, safety, and

welfare.
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17. There is therefore a real and actual controversy between
PLAINTIFFS and DEFENDANT regarding whether the United States
Constitution confers power on Congress to regulate activities contemplated
by the MFFA. Under the Tenth Amendment, all regulatory authority of all
such activities within Montana’s political borders is left to the sole
discretion of Montana. Federal law therefore does not preempt the MFFA
and cannot be invoked to regulate or prosecute Montana citizens acting in
compliance with the MFFA, so long as they do so solely within the political
borders of the State of Montana.

18. There is also a real and actua! controversy between
PLAINTIFFS and DEFENDANT regarding whether federal preemption of the
provisions of MFFA regulating the class of activity protected by the MFFA
would undercut the regulation of the interstate market in that activity, and
whether the class of activity protected by the MFFA actually affects
interstate commerce in either a diminimus or insubstantial fashion.

19. In addition, PLAINTIFFS face irreparable harm from
DEFENDANT'S threat to enforce the NFA and/or the GCA and other federal
laws and regulations through the prosecution of civil actions and criminal

indictments against Montana citizens who proceed in compliance with
8
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MFFA. The threat of federal civil action and/or criminal prosecution faced
under the circumstances effectively blocks PLAINTIFFS and all law abiding
citizens from exercising their rights under and otherwise benefitting from
the MFFA, a wrong for which they have no adequate legal remedy at law.
REQUEST FOR RELIEF

PLAINTIFFS respectfully request:

A. A declaratory judgment pursuant to 28 U.S.C. § 2201 and
FED. R. Civ. P. 57 for the purpose of determining and adjudicating the
questions of actual controversy between the parties as set forth above,
that:

(i) The United States Constitution confers no power on
Congress to regulate the special rights and activities
contemplated by the MFFA;

(i) Under the Tenth Amendment of the United States
Constitution, all regulatory authority of all such
activities within Monfana’s political borders is left in
the sole discretion of the State of Montana; and

(iii) Federal law does not preempt the MFFA and cannot be
invoked to regulate or prosecute Montana citizens
acting in compliance with the MFFA.

B. A permanent injunction order enjoining DEFENDANT and any

agency of the United States of America from prosecuting any civil action,

9
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criminal indictment or information under the NFA or the GCA, or any other
federal laws and regulations, against PLAINTIFFS or other Montana citizens
acting solely within the political borders of the State of Montana, in
compliance with the MFFA.

C. An order awarding PLAINTIFFS costs and reasonable atftorney
fees under the private attorney general doctrine.

D.  PLAINTIFFS request such other and further relief as may be
proper in the circumstances.

Dated this 14™ day of December, 2009.

Respectfully Submitted,

SULLIVAN, TABARACCI & RHOADES, FP.C.

By:_/s/ Quentin M. Rhoades
Quentin M. Rhoades
Pro Querente

10
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U.5. Department of Justice

Bureau of Alechol, Tabaceo,
Firearms and Explosives

Special Agent in Charge

Damver Fleld Diviston
Denver, Colorade 80204
Wy atf oo

September 29, 2009

785000: DIR
5300

WM. Gary Marbut
P.0. Box 16106
Miszoula, MT 55808

Dear Mr. Marbut,

I have reviewed your letter dated August 21, 2009, In that letter you indicate that you
wish to manufacture firearma, firearms accesscries, or amrmmition consistent with the
Montena Fizearms Freedom Act (Montana HE 246.) You inquived whether under
Federal law it is permissible to manufacture such iteros for your sole use, and whether
you could manufacture such items for sale to others within Moniana,

- As a first matter, the manufacture of firedrms, apmumunition, and firearms accessories for

your personsl use does generally not require licensure inder the Federal Gun Control Act
of 1968, as amended (GCA). If the fireanm, however, i3 of a type that is defined under 26
U.S.C. Section 5845 (i.e., a National Firearms Act firearm), you will need to file an ATF
Form 1, and have it approved by ATF prior to mamdacture. Inote that in Mentana HB
246, the definition of firearm aceessory includes sovnd suppressors. A sound suppressor
couild come within the definition of a silencer or muffler under the National Firearms Act
(NFA), and mamufacture of such, even for personal uss, would require filing an ATF
Foum 1, and approval from ATF,

Your other concern is whether it is permisaible under Federal law to manufacture
firearms, fireartns accessories, or ammmunition for sale to others within Montana. The
manufacture of fivesrms or ammunition for sale to others wifhin Montana requires
Ticensure by ATE. In order to hecome & licensed raanufacturer you will need to file en
ATY Form 7 with ATF’s Federal Firearms Licensing Center. I have attached a form with.
ingtructions for your use. The manufacture of firearms accessories for sale within
Montana, with the exception of sound suppressors, does not require a license from ATF.
T you desire to mamfactire sound suppressors for sale, please contact our ATF Salt
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@

Lake City Industry Operations Office at 801-324-7000. That office can assist you in
becoming 8 manufacturer of NFA firearms.

Also, if you are engaging in the business of manufachuring firearms or ammunition for
sale to others, and desive ATF to examine a sample of such firearm or ammunition, please
contact ATFs Fivearmg Technglogy Branch af 304-260-3414, who will arrange to have
the firearm or ammunition evaluated at the local ATF office in Montana.

As a final matter, ATF hopes to worlk with you in obfaining any necessary manwfactuing
licenses required under the GCA, or registration of firearms covered by the NFA.
However, you should bs awars that any unlicensed manufachnting of firearms or
ammunition for sale or tesale, or the mammfactire of any NFA weapons, including sound
suppressorg, without proper registration and paymeht of tax, is a violation of Federal law

GCA or NFA, To the extent that the Montana Firemms Freedom Act conflicts with
Fedeyal fireaims laws and regulations, Federal law supersedes the Act, and all provisions
of the GCA and NEA, and their corresponding regulations, continue té apply.

H'yon have any questions about any of the matiers addyessed in this Yetter, please contact
Resident Agent in Cherge Ken Bray at 406-657-0886.

Sincerely,

Lk Qb

Richard E. Chase
Special Agent in Charge
Denver Field Division

_and could lead to the forfeitnre of such ftems and potential erirninal prosecutionunderthe °
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D s s e Copy

_ P.0O. Boy 16108, Missauls, Montana 58808
-406-548-1252 — gary@msarbirt.gom

August 21, 2009

My, Ken Bray

Regident Agant in Charge, BATFE
2929 Third-Avenue North, Room 528
Billmgs, Montana 5910F

Dear Mr, Bray, ‘

1 wigh to manufacture firearms, frrearm accessories or ammunition consistent with the
Moitana Firegrms Freedom Act, enatted by the 2009 Montana Legislature, which
becomes effective on Coiober 1, 2009,
btip://data.oplant.gev/bills/2009/billhtm /HB02 46 hir

Can you tzll meif it Is permissible under fédaml Ty to either:

1) Manufacture such items-solely for my own use in Montmg, or

2) Manufacture such items for sale to others only withln Montana.

Thank you for your timely response.

Sigeerely,

.7' y :
,M/ff 24

Gary Marbnt
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U.5, Department of Justice

Burear of Aleohol, Tobaceoo,
Firearms and Explosives

Assistant Direcior

‘Washington, D0 20326

JUL 16 2009

OPEN LETTHR TO ALL MONTANA
FEDERAL FIREARMS LICENSEES

The purpose of this lotter is to provide guideies on your sbligations as a Federal firsarms
licensse (“FEL"). The Burean of Alcohal, Tobacco, Firearms and Hxploives (“ATF") is
dedicated to your suooess inmeeting your requirenients as 3 Federal firearms licensee.
The following guidance is intended to assist you it sscomplishing this goal,

The pagsage of the Montana Fivearms Freedom Act, Moutana Houso Bill 246 (“Act”),
effective October 1, 2009, has generated questions from indusiry members a8 to how this
State law may affect them whils engaged in a firearms business activity. The Act

- purports to cxempt pergonal fireanms, freams sccessoties, and pmunniiion
manufactired in the State, and which remath in the State, from most Federal fireatrns
lawe and regmlations, However, becanse the Act conflicts with Federal firearms iaws and
regulations, Federal 1aw supersedes the Act, and all provisions of the Gun Contral Act
and the Nﬂtim:lal Firsars Act, and their cnxxespwndi:mg regulations, continue 1o apply.

Asyou may know, Federal law requires 4 ]ic:aﬂse to engrage in the business of
manufactiuring fivearms or ammmumition, or to dsal in fireanms, sven if the fireams or '
ammunition rematn within the same state. All firearms mamufactured by a licenses must |
beproperly marked. Additionally, each licetizee must record the type, modsl, taliber or
gangs, and serlal nmnber of sack fremen misnnfaemred or stiierwise soquived, mnd the
date ench manufacturs or ofher acquialtion was made, The information required poust be
tecorded in the Heenses's records noi Luter than the sevsuth day following the date such
mzmufacture or other aéquisition was made, Firearms transaction records and NICS
background checks must be condutied prior to disposition of firsarms to unlicensed
persons. These, as well as other Federal requitewnents and prohibitions, apply whether oz
not the firearme or smmurition heve crossed state Hnes.

It you have any questions regarding the Federsl firearms laws and regulations, please
contact your local ATF office. ATF works closely with the firesrma industry and
apprecintes the imporiant role the indusiry plays in combating viclent ctime, A listing of

ATF office phone nuobers osn be fmund at Bt/ atf, povicoiact/field him,

- .
LS
(Carson W. Carroll
Agsigtant Direcior

(Enforcement Programs and Serviees)




